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" Decisions on projecting balconies
& are up to the owner.

¢ The resolution approving the extraordinary expenses for
the maintenance of the balconies in the building, dividing
the cost among all the participants is void.

Attorney Gianfranco Di Rago 06/07/2022

The assembly resolution that obliges the condominium to carry out maintenance work on the
projecting balcony and that does not contain architectural elements that fit into the facade of the
building and contribute to making it aesthetically pleasing is void.

This was reiterated by the Court of Appeal of Rome with the recent sentence no. 4447 of June
27, 2022, in which the Capitoline judges usefully summarized the interpretative positions reached
by the jurisprudence.

The concrete case.

In this case, a condominium had taken legal action to obtain the ruling of nullity and / or annulment
of an assembly resolution for violation of the criteria for allocating the expense inherent in the
renovation of the balconies, front panels and external parapets of the condominium building.
However, the Court of Rome had rejected the request. Hence the decision of the condominium
to appeal.

The different types of balconies.

Balconies can be common or exclusive property. It is therefore necessary to ascertain from time
to time whether the property has an objective and functional destination at the service of the
community or only of the individual real estate units.

The jurisprudence generally considers that the balconies with a balcony, so called projecting,
characterized by the fact that they protrude from the facade of the building, thus constituting the
extension of the corresponding real estate unit, extending into the void without being included in
the vertical load-bearing structure of the building and with one of them. static autonomy, constitute
an individual asset of the owners of the related apartments, as they are intended for the service
of the real estate unit they access and are not necessary for the existence and use of the building.

In this case the owner of the apartment located on the lower floor cannot hook curtains or other
objects to the slab of the balcony above it without the consent of the relative owner.

By consolidated jurisprudential interpretation, the condominium assembly cannot, therefore,
validly take decisions concerning individual condominiums in the context of the assets of their
exclusive property, unless they are reflected on the adequate use of common things: therefore,
in the case of maintenance work on balconies that are the exclusive property of the apartments
that access them, the resolution that establishes, in fact, in order to remake the related flooring
(Cass. 15/03/2017, n. 6652; Cass. Section 2, is deemed void) 07/30/2004, n. 14576).

On the other hand, bunk or recessed balconies are those that do not protrude from the perimeter
walls of the building, but remain inserted inside it and form a recess in the facade. This type of
balcony, for the reasons mentioned above, is instead a common good, as it is inseparable from
the facade. It follows that the related expenses must be divided among all the condominiums.

The slab, however, which acts as a floor for the upper floor and as a ceiling for the lower one, is
considered to be the common property of the two condominiums concerned and therefore falls
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within the expense regime referred to in art. 1125 cc The condominium below can make all the
uses that it deems most appropriate of the part of its competence, pursuant to and in compliance
with art. 1102 cc

The coverings and decorative elements of the balconies.

Even in the case of protruding balconies, any coverings and decorative elements of the front and
lower part, the so-called front panels, when they are inserted in the facade of the building and
contribute to making it aesthetically pleasing, must be considered common goods to all.

In this case, they perform a decorative function extended to the entire building, of which they
increase the architectural value and therefore constitute common parts, with the consequence
that the cost for the relative repair falls on all condominiums, even on those on the ground floor
or, however, without a balcony.

Therefore, only where the balconies have external coatings or decorative and ornamental
elements such as to give the building a more pleasant aesthetic profile, these parts of the
balconies must be considered common (Cass. 218/11, Cass. 587/11 and Cass. 21641/17).

However, the identification of these elements, their architectural function and the consequent
regime of belonging, having to be based on their suitability to fulfill the function of making the
building aesthetically pleasing, cannot be the object of an abstract comparison, but must be the
result of a concrete verification, based on the criterion of their main and prevailing function.

The decision of the Court of Appeal of Rome.

In the case submitted to their own examination, the appellate judges did not find decorative
elements on the overhanging balconies included in the condominium building, since there were
no friezes or valuable decorative elements, such as to make the balconies considered integral
parts of the facade, in as suitable to determine a particular architectural physiognomy of the
building.

They were, in fact, balconies equipped with simple parapets, completely anonymous and without
decorative elements, and railings, which, however, did not improve the overall decoration of the
building.

This is why the Court, in acceptance of the appeal and in reform of the contested sentence,
declared the nullity of the contested resolution, in the part in which the assembly had approved
the extraordinary expenses for the maintenance of the overhanging balconies present in the
building, sharing spending among all participants.

According to the judges, in fact, the resolution by which the assembly decides an expense not
inherent to the conservation of common goods but of exclusive property must be considered void,
thus acting completely outside its powers (Article 1135 of the civil code).

Source: https://www.condominioweb.com/le-decisioni-sui-balconi-aggettanti-spettano-al-proprietario.19516#2
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